











Private Enforcement of Competition Law in Europe
1II. Access to Information
1. Plausibility Assessment and Access to Information according to Art. 5

Commonly, defendants in all E.U. member states are not generally required to
disclose information to the plaintiff before the main proceedings.?? Pre-trial dis-
covery, common to U.S. law, is considered illegal “fishing for evidence” by
German courts.” Courts instead use selective dependent rights to disclosure or
reverse the burden of proof for disputed factual requirements.

European law as well does not atlow fishing for evidence. Art. 5 § 1 of the
proposed directive takes one step further than German law. It is crucial whether
plaintiff presents

“that reasonably available facts and evidence showing plausible grounds for suspecting

that he, or those he represents, has suffered harm caused by the defendant’s infringement
of competition law”.

If he does,

“national courts can order the defendant or a third party to disclose evidence, regardless of
whether or not this evidence is also included in the file of a competition authority, subject
to the conditions set out in this Chapter.”
Essentially, the legislator offers dynamic criteria?* by stating that plaintiff
must have

»(a) shown that evidence in the control of the other party or a third party is relex{ant i'n
terms of substantiating his claim or defence; and (b) specified either pieces of this evi-

22 Detailed on the importance of pre-trial-discovery Wright/Miller, Federal Practice & Pro-
cedure, 3rd ed. 2011, § 2001 et seqq.; Junker, Discovery im deutsch-amerikanischen
Rechtsverkehr, 1987; Kndfel, Beweisermittlung durch electronic discovery, RIW 2010,
403 et seqq.; Schack, Einfihrung in das US-amerikanisches Zivilprozessrecht, 4th'ed.
2011, marginal no. 109 et seqq.; Hay, US-amerikanisches Recht, 5th ed. 201 1,_ marginal
no. 184 et seqq.; Peter, Warum die Initiative “Law — Made in Germany” bisher zum
Scheitern verurteilt ist, JZ 2011, 939 (940).

23 KG, NJW-RR 1999, 1369; critically Liideritz, Ausforschungsverbot und Auskunfts_an—
spruch bei Verfolgung privater Recht, 1966; Schlosser, Das Bundesverfassungsgericht
und der Zugang zu den Informationsquellen im Zivilproze3, NJW 1992, 3275': R.’ Koch,
Mitwirkungsverantwortung im Zivilprozess, 2013. More positively BGH, NJW 1995,
1160.

24 On the method of a dynamic system see Wilburg, Die Elemente des _Schadensrgchts.
1941, pp. 26 et seqq.; Wilburg, Entwicklung eines Beweglichen Systems im B%irgerhchcn
Recht, 1950, pp. 12 et seqq.; Mollers, Rechisgiiterschutz im Umwelt- und Hahupggrccht.
1996, p. 138; Nilsen, Die Struktur des Haftungsrechts, 2003, pp. 594 et seqq.: Schilcher.
Das bewegliche System wird Gesetz, in: Festschrift Canaris, vol. 2, 2007. pp. 1299 et

seqq.
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Private Enforcement of Competition Law in Europe
4. Extension and Limitation of Liability
a) Joint Debtor Liability

The proposed directive extends liability in providing for a joint liability of seve-
ral infringers. Thus, action can be filed for the entire sum of losses against each
violator; compensation among them can be reached internally only. Art. 11 § 1
consequently states:
“Member States shall ensure that undertakings which have infringed competition law
through joint behaviour are jointly and severally liable for the damage caused by the in-
fringement: each of the infringing undertakings is bound to compensate for the harm in
full, and the injured party may require full compensation from any of them until he has
been fully compensated.”

German case law is identical.”

b) Limitation of Liability in Case of Leniency Statements

In leniency statement cases, the interests of the plaintiff and the principal witness
collide. Admitting direct liability of the principal witness would prevent him
from sharing his knowledge. Excluding liability for all leniency program cases,
on the other hand, would be to the disadvantage of a third party, namely the im-
paired. The legislator wisely chose a compromise, considering the interests of
principal witnesses and plaintiffs alike: Joint debtor liability is limited for princi-
pal witnesses. The witness itself may only be held liable if extensive compensa-
tion from the other infringers is impossible. Art. 11 § 2 provides:
»Member States shall ensure that an undertaking which has been granted immunity from
fines by a competition authority under a leniency programme shall be liable to injured par-
ties other than its direct or indirect purchasers or providers only when such injured parties
show that they are unable to obtain full compensation from the other undertakings that
were involved in the same infringement of competition law.”

VI Conclusion

Concluding, three aspects are remarkable:

79 BGHZ 190, 145 para. 80 (ORWI referring to §§ 830. 840 BGB).
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