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ABSTRACT
On 26 February 2020, the German Constitutional Court 
rejected a law from 2015 that prohibited any form of 
’business- like’ assisted suicide as unconstitutional. The 
landmark ruling of the highest federal court emphasised 
the high priority given to the rights of autonomy and 
free personal development, both of which constitute 
the principle of human dignity, the first principle of the 
German constitution. The ruling echoes particularities 
of post- war Germany’s end- of- life debate focusing on 
patient self- determination while rejecting any discussion 
of active assistance to die through a lethal injection 
administered by a doctor. This brief report discusses 
the ruling in the light of the broader sociopolitical and 
historical context of the German end- of- life debate.

On 26 February 2020, the German Constitutional 
Court ruled that

[t]he right to a self- determined deathi involves 
the liberty to take one’s own life. The individual’s 
decision to end his/her own existence according 
to his/her understanding of quality of life and 
meaning of his/her own existence ought initially to 
be respected by the State and society as the act of 
autonomous self- determination.1

‘BuSineSS-like’ ASSiSTed SuiCide
This landmark decision rejects the much- debated 
paragraph 217 of the criminal code (Strafgesetz-
buch, StGB), which was enacted in 2015 to prohibit 
‘any business- like suicide assistance’, as unconstitu-
tional. The denotation of ‘business- like’ (geschäfts-
mäßig) not only referred to a commercial offer but 
also to any potentially recurring suicide assistance 
that might be provided by a doctor, nurse, rela-
tive or member of a right- to- die organisation. The 
Act to Criminalise Business- Like Assisted Suicide, 
adopted by the German Bundestag (Parliament) in 
2015, aimed at addressing a grey zone in legislation. 
While the law associates active assistance to die 
(aktive Sterbehilfe), that is, an act where the doctor 
injects a lethal substance, with homicide (§212; 216 

i The right to self- determination is defined as an 
expression of the general right of privacy which is 
not regulated by the fundamental law (Grundgesetz, 
GG) but by current jurisprudence and derives from 
the right of dignity (Art. 1 GG) and the right to 
freedom of personal development (Art. 2 GG).

StGB), suicide is not a criminal offence in Germany. 
Consequently, suicide assistance remains exempt 
from punishment. A person providing another 
person with a lethal drug could however be found 
guilty of an offence under the law on drugs, and a 
doctor providing suicide assistance could be sued 
for medical negligence (§323 c StGB). In 1984, a 
somewhat ambiguous ruling confirmed a doctor’s 
duty to resuscitate a patient who has attempted 
suicide, while, at the same time, stating that medical 
negligence is not proven where resuscitation leads 
to permanent damage and the patient’s wish to die 
can be proven.2 ii

Because of this grey zone in law, a number of 
attempts have been made in the past to establish 
organised, that is, business- like assisted suicide in 
Germany. In 2005, the Swiss right- to- die organ-
isation Dignitas opened a branch in Hannover.3 
Dignitas Germany does not deliver lethal substances 
to patients but facilitates contact with the Swiss 
organisation. In 2008, the former judiciary senator 
of Hamburg, Roger Kusch, publicly stated that he 
aided an elderly woman to commit suicide and 
offered this service on his website. Inspired by the 
American doctor Jack Kevorkian who invented 
a suicide machine in 1991, Kusch had developed 
a similar device that he offered for sale on his 
website.4 Finally, in 2014, the President of the Prot-
estant Church publically declared that he would 
assist his wife who suffered from cancer if she 
wanted to commit suicide. In response, the minister 
of health at the time, Herman Groehe, called for 
a generalised prohibition of any kind of assisted 
suicide.5

In the same year, 2014, four different draft acts 
on assisted suicide, which varied with regard to 
the types of assistance considered and its permis-
sibility, were presented to and debated by the 
Bundestag. Following on from this, in 2015, the 
Bundestag adopted the Act to Criminalise Business- 
Like Assisted Suicide (§217 StGB). The new para-
graph 217 prohibiting any form of business- like 
suicide assistance was heavily criticised as ‘uneth-
ical’ and ‘unconstitutional’.6

ii In 2019, two further rulings reiterated clearly that 
no medical negligence is provided even where the 
doctor assists a patient to commit suicide.3 BGH, 
07.05.2019 - 5 StR 132/18, 5 StR 393/18 (2019).
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The SCope of The RighT To Self-deTeRminATion AT The 
end of life
A narrow reading of paragraph 217 suggested that putting higher, 
potentially lethal doses of medication at someone’s disposal, or 
accepting a patient’s wish to withdraw life- sustaining treatment, 
could become punishable under the new law. Many lawyers and 
doctors were concerned that ethically and socially accepted stan-
dards in medical practice (eg, adequate pain control and with-
drawing treatment) could be seen as illegal and that the right 
to self- determination would be violated.7 This sits uncomfort-
ably with a country that, since the Nuremberg trials, emphasises 
patient self- determination and respect for patient autonomy.8 An 
analysis of the German end- of- life debate has shown that despite 
the strong emphasis on patient self- determination, active eutha-
nasia involving a lethal injection, however, has always remained 
a taboo in post- war Germany.9 In the rare cases where death is 
seen as the last resort response to extreme pain and suffering, 
it appears that, in Germany, the public discussion focuses 
instead on assisted suicide. Assisted suicide enables the patient 
to preserve, until the end, control over interventions executed 
on his or her body, without delegating this control to another 
person.9 For many years, public opinion polls have been showing 
the strong support for assisted suicide among the general popu-
lation as well as among doctors.10 11

Against this background, it is not surprising that the Court 
overturned the ban on assisted suicide by emphasising that §217 
limits the scope of assisted suicide to such an extent that the 
individual has de facto no space to exercise their constitution-
ally protected liberty.1 The Court accentuates the importance of 
the rights of autonomy and free personal development, both of 
which constitute the principle of human dignity, the first prin-
ciple of the German constitution:

The autonomous determination of [the ending of] one’s own life 
is the direct expression of the idea of free personal development 
that is intrinsic to human dignity […]. The person committing 
suicide who acts based on his/her free will […] gives up his/her life 
as an autonomous person and according to his/her own objectives. 
Consequently, human dignity is not the limit of a person’s self- 
determination but its foundation: The person is recognised as 
responsible personality, as subject, [and] his/her individual value 
and right for respect is protected, only when he/she can determine 
his/her own existence according to his/her own, self- imposed 
standards.1

The high priority given to respecting autonomy and free 
personal development inevitably points to the influence of a 
Kantian tradition according to which the autonomy of the indi-
vidual’s will is the fundamental principle of all moral laws and 
the basis of human dignity. This tradition is embodied in the 
German constitution and echoed in the present ruling. Further-
more, the emphasis on autonomy and self- determination brings 
to mind the influence of the recent German history, that is to say 
the medical experiments and the euthanasia practices committed 
by the Nazis on a captive and non- consenting population, which 
resulted in the ethical principles fixed in the Nuremberg Code 
from 1947.1

The need To pRoTeCT AuTonomy
As much as the recent ruling praises self- determination and free 
personal development at the end of life, and takes a clear stand 
in favour of assisted suicide, it does not provide clear guidance 

on how to regulate assisted suicide. The Court, however, states 
that it is necessary for the legislator to protect the autonomous 
character of suicide by providing a regulatory framework.

The rejection of the ban of ‘any form of business- like assisted 
suicide’ raises ethical questions where such assistance involves 
commercial interests or leads to uncontrolled provision.12 In the 
case of commercialised suicide assistance in the private sector, it 
could be difficult to control and document who takes up such 
assistance and under what circumstances. For example, incom-
petent patients or patients who experience social pressure could 
request suicide assistance, which questions the autonomous char-
acter of the suicide. Furthermore, the commercial and uncon-
trolled availability of suicide assistance could take advantage of 
patients’ vulnerability without investigating alternative means to 
address physical or psychological suffering.12

Therefore, for assisted suicide to remain an autonomous and 
deliberate act, the Court in this case emphasises the importance 
of a legal framework requiring the following: strict documenta-
tion of each case, an evaluation of the seriousness and durability 
of the request, an evaluation of alternative pain management, 
comprehensive counselling, prohibition of any form of social 
pressure and the need to reform the law on drugs to provide 
legal protection to those providing assisted suicide. The detailed 
formulation of such a framework will be the task of policy- 
makers, legislators, politicians, doctors, patients and the broader 
society over the coming years. The theoretical ethical founda-
tions for this have been laid by this ruling.
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