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Introduction

I

this is the third volume arising from

research collaboration between the law faculties of the University of Jo-
hannesburg and the Universitat Augsburg. More on this, what we would
term “proud”, history is related in the introductions to the previous two
volumes, and we leave it there, except for reflecting briefly on the final

paragraph of our first joint publication, Transnational Impacts on Law:

Perspectives from South Africa and Germany (2017), in which we expressed
o look back on a series”. Now, in

the hope that “we will one day be able t _ :
the third publication arising from our collaboration, and with the fourth
ot inappropriate to celebrate

already being conceptualised, it is perhaps n . ' .
the existence of our Augsburger-]obannesburger-Scbnﬂenretbe, a Rethe which

not only provides the opportunity for collaboration betweefn established
legal scholars from South Africa and Germany, but also actively encour-

ages the participation of younger researchers.

As emerges from our preface above,

n

Commenting on one of the South African contributions Agilah Sandbu,

one such younger researcher, refers to the “lively tension” identified by
the legal philosopher, Gustay Radbruch, between justice and legal certainty

stating as follows (p. 137 et seq., footnotes omitted):
1 certainty is not the only value that

“He [Radbruch] stated ... that ‘lega
(Radbruch] sta'® the decisive value. Alongside legal cer-

law must effectuate, nor is it .
tainty, there are two other values: purposiveness [the Gerfnan Zweck-
méfigkeit] and justice’. He suggested resolving the conflict between
justice and legal certainty using the famous formula that came to be
known as the ‘Radbruch formula’: “The positive law, secured by legis-

lation and power, takes precedence even when Its content is unjust
e conflict between statute and

and fails to benefit people, unless th u
justice reaches such an intolerable degree that the statute, as “flawed
law”, must yield to justice.” A law, that does not even attempt to serve
justice, that deliberately betrays ‘equality, the core value of justice’ is,

1
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according to Radbruch, ‘not m

erely “flawed law”, it lacks completely
€ very nature of law’ (i.e, ‘sta

tutory Unrechr’)

tal human rights is, in principle, intolerable, This,
One can get to a general Proposition running through the wide ranging
and multidisciplinary contributions containe i this book. Legal certain-
ty is important, but fundamental rights and justic,

€ cannot be sacrificed on
the altar of legal certainty.

m

The first contribution emerges from the highly publicised phenomenon of
stat? Capture i South ica. Henns,

ca. di int
a dismal Picture of the g, énnte Strydom and Martha Brq ley pa

Pagr; ture in thejr contribution “The Rise of the
ofeo; amrzm'al State in South Africa: From the Ryle of Law to the Rule
rsons )

OW, especially the Zuma adminis-
in key state-owned enterprises
ions for personal gain in South Africa, which

ct and unaccountable, Chillingly, in conclusion, they

stark contrast”
g “the way in which the rule of law is dealt with in
€ different legal systemsg~ (p. 49) - a contrast that lies not so much jp
relation ¢q legal ryjes
e harsh

an their application. Readers are confronted by
reality that justice and fundamental rights may be threateneq
fot only by over-emphasising legal certainty, but also by persons in power
cnrcumventing € rule of law for personal gain.

The nexe €€ contributions have an international-lay focus, In the first
of these, “Legal Certainty in terms of Head of State Immunity: The Article
Z(Z) Conundeyp,» (p- 53 et seq.), Roxan Venger and Martp, Bradley pleaq

€ case for legal certainty regarding the accountability, before the Interna-

12



Introduction

tional Criminal Court, of heads of state who have committed international
crimes. The factual background of their contribution is the failure of Jordan
to arrest President Al-Bashir when he visited the Hashemite Kingdom
in 2017 and the ensuing proceedings before the International Criminal
Court. The disregard of arrest warrants issued against Al-Bashir by member
states to the Rome Statute, including by South Africa,! has strengthened
the call for legal certainty in this regard. The legal background is what
Thilo Rensmann, who responded to their contribution (p. 85 et seq.), terms
the “Babelesque confusion regarding the proper foundations and limits of
head of state immunity before international criminal tribunals” (p. 88).
In this respect Venter and Bradley argue for the horizontal application of
Article 27(2) of the Rome Statute, a view subsequently endorsed by the
Appeals Chamber of the ICC in the Jordan matter on 6 May 2019. How-
ever, the hope of the authors that this decision would bring certainty to
the interpretation of the treaty was dashed by the insistence of the Appeals
Chamber to base its decision on customary international law, without
evidence of either usus or opinio juris ~ the basic tenets of customary
international law (an issue that is also explored by Roux and Hassen in
their contribution discussed immediately below). Rensmann points out

that this approach by the Appeals Chamber attracted much uncomfortable

scholarly criticism of the ICC - criticism to which the Venter/Bradley/

Rensmann cluster in this book now contributes meaningfully.

The focus remains on legal certainty and international crimes in the
next contribution (p. 103 et seq.). Pointing to the fact that international
tribunals have the difficult task of “maintaining a balance between the
preservation of justice and fairness towards the accused and taking into
account the preservation of world order” (p. 130, footnote omitted) Mispa
Roux and Sabreen Hassen examine core international crimes recognised in

Jabo Protocol with reference to the nulla

the Rome Statute and the Ma : |
poena and nullum crimen principles, as well as the basic requirements
of customary international law — usus and opinio juris. In her comment

on this contribution (p- 135 et seq.) Agilah Sandhu explores the tension
between legal certainty and fundamental rights (or legal certainty and the
retroactive punishment of international crimes), the nulla poena and nulla

1 On South Africa’s own shameful failure to arrest {\l-Bashir when he visited the
country in 2015, see Hennte Strydom, “Trcaty:-mgkmg and se}ect foreign policy
matters under constitutional and judicial scruany in South Africa” in Charl Hugo
8& Thomas M.J. Mollers (eds.), Transnational Impacts on Law: Perspectives from
South Africa and Germany, (Nomos and Juta, 2017), (the first book in the Augs-

b“"gel'-JOhannesburger-Schri&enreihe).
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vention (“Mafregein
- Although not the Primary objective of her

comments, they te ip neatly with anothey contribution in the book,
namely that of Murdoch Watney, “Preventive Justice and the Dangerous
nder: Seeking Solutiong to Pr. p- 189 et seq.). Watney
scrutinizes preyentie justice me i ionally with reference to

ational-law contribution,
mnes Obligation to Prosecute Genocide for
iminal Law» (P. 157 et seq.). She makes
internationa] criminal law is important
f gross human rights violations, such
isregarded, The contribution shows the way

ity can comply with the erga omnes

. Ol €0 prosecyte genocide and thereby ensure legal certainty in
Internationg] Criming] law,

The next contributiop investigates fundamenta] rights and legal certain-
Y In a very differen € use of cannabis, Ag explained by Kgo-
egislative Possibilities and Chal-
Ossession and Use of Cannabis in South

© 1€ court took the view that the prohil?ition
njustifiable limitation of the fundamental right to Privacy.
i ing the judgment in principle she makes the point that
It has rajseq , et of unanswered questions, and, specifically, the

the protection of society). Hence, the right to Privacy
- Exemption from criminal liability jr, Ger

! 2 procedural level, but, since th
quantity” is o, de

fined, it has led to marked differences from state ¢4



Introduction

state, which is problematic in the context of the constitutional principle

of equality. This leads him to the conclusion that further steps towards
decriminalisation should be considered in Germany.

The focus moves to environmental law in the contribution of Jenry
Hall, “Sustainable Development, Bureaucratic Implementation and the
Need for Jurisprudential Certainty” (p. 257 et seq.). She argues that whilst
sustainable development is the dominant approach to address environmen-
tal problems, environmental legislation does not provide, and is unlikely
ever to be capable of providing, 2 level of detailed guidance on how it
should be applied in the context of a particular decision with its own
particular set of facts — i.e. on how to balance the three different facets of
sustainable development, the social, economic and environmental. Against
this background she explores the important potential role of South African
courts to guide decision-making by the multitude of officials involved in
environmental decisions and identifies some strengths and shortcomings
in this regard. In response Matthias Rossi (p. 289 et seq.), deals with the
statutory development of sustainable development in German and Euro-
pean environmental law, after expressing scepticism as to whether a clear
line can be achieved in case law, since each case is based on its own
factual circumstances and the decision is influenced by the submissions
made by the parties. In his view, therefore, one sh9uld not expect to
derive “abstract-general-legal principles from court rulings that might, be-
yond the concrete dispute, even clarify or avoid all ot.her future issues of
dispute” (p. 290). In his conclusion, co-titled “disillusion”, Rossi cautions
against overstating the value of the concept and-wams against it being used
as a “meta-argument that prevents the discussion of the concrete factual

arguments” (p. 298).

The next cluster deals with fundamental rights in the context of labour
rable workers in the informal econ-

law. The fundamental rights of vulne
¢ funcame g e and Martus van Staden in their

omy are considered by Elmarie Foure t
contribution, “Labour Law, Vulnerable Workers and the Human Rights

Paradigm” (p. 301 et seq.)- They explore the role of judicial interpretation
of statutes to extend key human rights to vulnerable workers (such as
informal street vendors) — with specific emphasis on the fpndamental right
to human dignity. Their arguments lead to the conclusion that laudable
developments in labour law have been achieved not only by “traditional
labour law instruments”, but also by “other legal regimes” (p. 330); hence

they call for an interdisciplinary approach which V.Vi" lead to labour law
not functioning in isolation but in conjunction with administrative law,

social security law, corporate law, family law and human rights. Martina
Benecke, in turn (p. 335 et seq.), focuses on the right against discrimi-
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nation, Her discussion centres on the Allgemeines GIez'cl,vbebandIIH{legf5‘"_z
(AGG) which had implemented the European Directives against discrimi-
nation, the Prosecution of discrimination and the available sanction‘s,'the
Potential claimapgs and defendangs in discrimination Cases, the prohibited
grounds of discrimination

and thejr significance, legal institutions against
dlscrimination, and the abyge of anti-discrirnination laws,

n the penultimage contribution, “Equality, Legal Certainty anc! InSO!’
van der Linde and Juanitta Caliry investi-

ual treatment of C

reditors is not adhered
vided ingo grou

PS, some of which are



Introduction

governing this aspect of the Twin Peaks model not yet having been im-
plemented). They identify positive aspects but also warn that this new
dispensation is likely to bring about an expensive bureaucracy that may
not be conducive to promote the important cause of financial inclusion

in South Africa. In response (p. 423 et seq.) Thomas M.J. Méllers shows
that Germany also has such a two-tier system. Nevertheless, the Wirecard
balance sheet scandal in the summer of 2020 demonstrates loopholes in
the law goveming the capital market. The German Federal Financial Su-

pervisory Authority (BaFin) only works in public interest; cases involving

potential criminal offences are handed over to the local public prosecutor's

offices which may have little expertise in this particular field. In addition,
there is no corporate criminal liability in Germany. De lege ferenda, it
would be preferable to give jurisdiction over such cases to an Attorney
General’s Office. Alternatively, the BaFin should be given the power to

impose regulatory sanctions on corporations rather than handing over the
secutor's office. On the European level, Méllers

cases to the public pro ..
pleads for a significant expansion of the European Securities and Markets

Authority’s (ESMA) power.

v

identified the golden thread binding together the
ntributions described above. We conclude by
d one image. The observation comes from
hich the authors plead that labour law

should not be functioning (or studied) in ‘isolation but in conjunction
with administrative law, social security law, corporate law, family law and
human rights. We believe that both sides of this sentence can be extended.
This observation should not be restricted to labour law, and the list of
conjuncts should similarly be extended. Different fields of law gnrich one
another, and good legal scholars need to venture out of their comfort

zones to become great legal scholars.
The observation, however, must be extended further, as has been done

in all clusters of this book, to include not only different aspects of the
law of a particular jurisdiction, but also the law of other jurisdictions.
Different jurisdictions can enrich one another. We believe this to be true

also for Germany and South Africa. ) .
This brings uZ to the image — the silo referred to in the Millard/Maholo

Paper. The point we wish to underscore with this image is essentially the

In paragraph II, we
wide-ranging and diverse co:
revisiting one observation an
the Fourie/Van Staden paper inw
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