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Thomas M.J. Mollers - Eva Kernchen
INFORMATION OVERLOAD AT THE CAPITAL MARKET

PLEDGE FOR THE INTRODUCTION OF A SHORTENED FINANCIAL STATEMENT
ON AN EMPIRICAL, PSYCHOLOGICAL AND COMPARATIVE BASIS

Summary: 1. The Transparency Regime of Capital Market Law and the Rea-
ding Boycott of the Average Private Investor. Costs and Objectives of
the Duties of Disclosure in Capital Market Law. - 2. Annual Financial
Report. a) The Annual Financial Report as the most important medium
of information. b) Empirical Data concerning the Annual Financial Re-
port. - 3. Reading Boycott and Information Overload. - 4. Behavioral
Finance and Information Overload of Investors. Limited Rationality. -
5. Information Overload. - 6. Consequences of Information Overload:
Heuristics of Information Perception. - 7. Information Overload at the
Capital Market. Information Overload of Investors. - 8. Investor Protec-
tion with Duties of Disclosure. a) The Average Investor as the Recipient
of Duties of Disclosure. b) Consequences for the Duties of Disclosure’s
Design. - 9. Alternative Models. a) Model of Indirect Information. b)
Summary. - 10. The Introduction of a Shortened Financial Statement.
Comparative Perspective. a) The British Summary Financial State-
ment. b) The US’s Summary Annual Report. - 11. Systematic Compari-
son with other Rules of Transparency. a) The Prospectus Summary. b)
Half-yearly Financial Statement and Investor Relations. - 12. Details on
a Shortened Financial Statement de lege ferenda. a) Content. b) Lan-
guage and outline. ¢) Size of the Shortened Financial Statement. -
13. Cost-Benefit-Analysis and Evaluation. a) Costs. ) Benefit. - 14. Out-
look.

1. For companies, capital market financing is an alterna-
tive to the classic bank loan. In order to acquire funds in the
medium and long term, for example by recapitalization, the
costs should not constantly be higher than those of a loan and
other financing options. Listed companies have become su-
bject to a number of publication requirements at the German
capital market. The number of duties of disclosure is steadily
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Research results have shown the inefficiency of human deci-
sion-making and uncovered a number of behavioral anomalies
concerning human behavior when making a decision from an
insecure (28) position (29). Consequently, the answer to the
question how man deals with too much information is crucial
to find the right standard of duties of disclosure in capital
market law.

More than 50 years ago, Simon (30) was one of the first to
point out the limited rationality of men when making deci-
sions. He challenged the idea of “economic” and “rational”
people who act to maximize and choose the best of all availa-
ble alternatives. In fact, according to Simon, man does not op-
timize but look for a choice of action that is satisfactory or
“good enough” (31). Man adapts his decision-making behavior
to his individually limited abilities to process (limited cogni-
tive abilities) and to the inevitable restrictions of time and in-
formation. He uses measures of simplification or “rules of
thumb”, so-called heuristics (32). Concerning man’s cognitive
ability, Miller found out in more detail that one cannot keep in
mind more than seven (plus/minus two) units of information,
so-called “chunks”, at once (33). This implies that any additio-

ter Marktrelevanz, Zeitschrift fiir das gesamte Banken- und Boérsenwesen
(OBA) 2000, 978, at 978, 989.

(28) Insecurity means that there is no opportunity for the decision-
maker to determine the (objective and subjective) probability of occurence of
a certain condition, cf. H. Fleischer, Informationsasymmetrien im Vertrags-
recht (Munich 2001), 110.

(29) Summaries e.g. at H. Kiehling, Bérsenpsychologie und Behavioral
Finance (Munich 2001); A. Oehler, “Anomalien, Irrationalititen” oder “Biases”
der Erwartungsnutzentheorie und ihre Relevanz fiir Finanzmdirkte, Zeitschrift
fiir Bankrecht und Bankwirtschaft (ZBB), 1992, 97, at 124; A. Oechler, Theo-
retische, empirische und experimentelle Befunde unter Marktrelevanz, supra, at
978, 989; D. Hirshleifer, Investor Psychology and Asset Pricing, J. Fin., 2001,
1533; Belsky - Gilovich, Das Lemming Prinzip cit., 11.

(30) For an overview of Simon’s materials, see H.A. Simon, Models of
Bounded Rationality (Cambridge 1982).

(31) H.A. Simon, A Behavioral Model of Rational Choice, The Quar-
terly Journal of Economics (QJE), 1955, 99.

(32) Simon, A Behavioral Model of Rational Choice cit., 99 s.

(33) G.A. Miller, The Magical Number Seven Plus or Minus Two: Some
Limits to our Capacity of Processing Information, Psychology Review, 1956,
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mation and, therefore, the quality of decision-making increa-
ses as the quantity of information increases. From a certain
point onward, however, the processed amount decreases and
the person making the decision falls back onto a smaller
amount of processed information and lesser quality of deci-
sion-making (39). It cannot be determined exactly when this
point is reached. Mainly, this is influenced by the level of edu-
cation (40). An investor with expert knowledge will certainly
be able to deal better with a flood of subject-related informa-
tion as a “normal” investor; this is particularly true for institu-
tional and professional investors. Generally speaking, informa-
tion overload is reached when the increasing amount of infor-
mation does not lead to an increasing but instead a decreasing
quality of decision-making. Besides the amount of informa-
tion, content and presentation of information is relevant to in-
formation overload (41). Too much high-quality and complex
information overwhelms the investors even faster.

6. The question remains how a market participant with

Reflections on the Information Overload Paradigm in Consumer Decision
Making, Journal of Consumer Research, 1984, 436.

(39) K.L. Keller - R. Staelin, Effects of Quality and Quantity of Infor-
mation on Decisions Effectiveness, Journal of Consumer Research, 1987, 200,
at 212; R. Madhavan - J.E. Prescott, Market Value Impact of Joint Ventures:
The Effect of Industry Information-Processing Load, Academy of Management
Journal, 1995, 900, at 903.

(40) Cf. e.g. the study on the German capital market: K. Stiife, Das
Informationsverhalten deutscher Privatanleger (Wiesbaden 1999), 67: « A hi-
gher level of education, thus, tends to increase the intensity which private
investors gather information about financial investments with ». On the Bri-
tish capital market: B. Elliott - F. Hodge - K Jackson, The Association between
Non-professional Investors’ Information Choices and Their Portfolio Retumns,
available at http://ssrn.com/abstract=817044, at 23: « Our results suggest that
investors with little investing experience are likely to become overwhelmed
when analyzing unfiltered financial information (...) ».

(41) Cf. K.L. Keller - R. Staelin, Effects of Quality and Quantity of In-
formation on Decisions Effectiveness, Journal of Consumer Research, 1987,
200, at 212; J. Agnew - L.R. Szykman, Asset Allocation and Information Over-
load: the Influence of Information Display, Asset Choice and Investor Expe-
rience, Center for Retirement Research at Boston College, Working Paper
CRR WP 2004-15, available at http://ssrn.com/abstract=1142932.
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limited rationality reacts when overwhelmed by information
permanently impacting him. He will try to adjust the informa-
tion’s amount and complexity of the decision process to his gi-
ven limits and simplify as much as possible with the aid of
heuristics (42) of methods of simplification (43). Concerning
information overload, mainly three heuristics can be distin-
guished: Firstly, information is neglected or selectively percei-
ved. When too much information is available or information is
too detailed, man ignores a large amount of it (44). Secondly,
heuristics of availability (45) lead to a reduction of complexity
by mainly processing recent, dominant (46) (“dramatic”, unex-

(42) Behavioral Finance comprises of rules and strategies regarding
information perception or processing, which are used to achieve a fast,
however not implicitly ideal result, with little effort. (« rules of thumb »); see
J. Goldberg - R. v. Nitzsch, Behavioral Finance (Munich 1999), 49. For a more
detailed definition, see C. Engel - G. Gigerenzer, Heuristics and the Law
(Cambridge 2006), 1 s.

(43) Goldberg - Nitzsch, Behavioral Finance cit., 117; Malhotra, Infor-
mation Load and Consumer Decision Making cit., at 438.

(44) Malhotra, Information Load and Consumer Decision Making cit.,
at 438 [quoting J.R. Bettman, An Information Processing Theory of Consumer
Choice (Mass. 1979)]; Jacoby - Speller - Kohn Berning, Brand Choice of Beha-
vior as a Function of Information Load: Replication and Extension cit., at 40;
J. Jacoby, Perspectives on Information Overload, Journal of Consumer Re-
search, 1984, 432, at 433, 435; Ochler, “Anomalien”, “Irrationalititen” oder
“Biases” der Erwartungsnutzentheorie und ihre Relevanz fiir Finanzmdrkte cit.,
at 100; Goldberg - Nitzsch, Behavioral Finance cit., 59 s. Consumers, for in-
stance, facing an extensive text which they can be sure they will not be able
to conceive, will not absorb any information, cf. M.A. Eisenberg, Zext
Anxiety, Southern California Law Review (S. Cal. L. Rev.), 1986, 305, at 309,
who observed this behavior with consumers facing general terms and condi-
tions.

(45) So-called « availability heuristic ». Heuristic was originally de-
scribed by Kahneman and Tversky, who empirically analysed the conse-
quence of availability on the estimation behavior of individuals regarding
likelihoods, cf. A. Tversky - D. Kahneman, Judgment Under Uncertainty: Heu-
ristics and Biases, 1974, Science, 1124, at 1127.

(46) C. Jolls - C.R. Sunstein - R. Thaler, A Behavioral Approach to Law
and Economics, 1998, Stanford Law Review (Stan. L. Rev.), 1998, 1471, at
1519; S. Lichtenstein et al., Judged Frequency of Lethal Events, Journal of
Experimental Psychology: Human Learning and Memory, 1978, at 551;
W.EM. DeBondt - R.H. Thaler, Does the Stock Market Overreact?, 40 J. Fin.
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pected or pushed-up by media) or vivid (47) (easily imagina-
ble, emotionally tinted) information and neglecting other pie-
ces of information (48). Thirdly, the mode of presenting infor-
mation substantially influences its reception (49). Information
that includes formal aspects in the way of presentation is more
easily received and processed. This includes simplicity (simpli-
city of vocabulary, readability due to fond size and paragraph
design) and clarity due to an outline as well as shortness and

conciseness (50).
It can be assumed, therefore, that investors are often inca-

pable of processing the information available to them. Sum-
marizing, Langevoort aptly writes: “The bottom line of all this
is that making information available to investors does not
mean that they will use it at all, much less use it well” (51). The
conclusion from these experiences must, thus, be that the re-
gime of transparency in capital market law would be more
successful and efficient if companies disclosed less rather than

more information (52).

793 (1985), observed a stronger reaction on the stock market for these types
of information.

(47) E. Borgida - R.E. Nisbett, The Differential Impact of Abstract vs.
Concrete Information on Decisions, Journal of Applied Social Psychology,
1977, at 258; R.E. Nisbett - E. Borgida, Attribution and the Psychology of Pre-
diction, Journal of Personality and Social Psychology, 1975, 932, at 942.

(48) R. v. Nitzsch - C. Friedrich, Entscheidungen in Finanzmiirkten
(Mainz 1999), 19 s.; Oehler, “Anomalien”, “Irrationalititen” oder “Biases” der
Erwartungsnutzentheorie und ihre Relevanz fiir Finanzmairkte cit., 101; Gold-
berg - Nitzsch, Behavioral Finance cit., 56 s.; W.F.M. DeBondt - R.H. Thaler,
Does the Stock Market Overreact? cit.

(49) So-called « framing ». See A. Tversky - D. Kahneman, The Fra-
ming of Decisions and the Psychology of Choice, Science, 1981, at 453; D.
Kahneman - A. Tversky, Prospect Theory: An Analysis of Decision under Risk,
Econometria, 1979, at 263; Oehler, “Anomalien”, “Irrationalitéiten” oder “Bia-
ses” der Erwartungsnutzentheorie und ihre Relevanz fiir Finanzmdirkte cit.,
101; WK. Viscusi, Individual Rationality, Hazard Warnings, and the Founda-
tions of Tort Law, Rutgers Law Review, 1996, 625, at 634 s.

(50) Summarizing multiple studies on comprehensibility of text ma-
terial: Kind, Grenzen des Verbraucherschutzes cit., 484 s.

(51) D. Langevoort, Commentary: Investors, IPOs, and the Internet,
Entrepreneurial Business Law Journal, 2008, 767, at 770.

(52) TA. Paredes, Blinded by the Light, Information Overload and its
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7. In Germany, the discussion of information overload
by duties of disclosure in capital market law is still at its be-
ginning point (53). Publications in the US are more volumi-
nous. They include the allegation that the capital market’s
transparency regime fails because investors, analysts and other
participants of the capital market are only insufficiently able
to receive and process the relevant information (54). A study
by the Security and Exchange Commission (SEC) concerning
investors’ opinion about duties of disclosure confirmed that
the investors are overwhelmed by the information available
and wish for documents that are more simple and easier to
understand (55).

8. a) To ensure an informed and self-determined invest-

Consequences for Securities Regulation, Washington University Law Quar-
terly (Wash.U.L.Q.), 2003, 417, at 419, 484: « Capital markets might be more,
not less, informationally (...) efficient if less, not more, information is avai-
lable ».

(53) Cf. e.g. H. Dreyling, Ein Jahr Anlegerschutzverbesserungsgesetz, -
Erste Erfahrungen, Der Konzern, 2005, 1, at 5; Fleischer, Vertragsschlufibezo-
gene Informationspflichten cit., at 798; T.M.J. Mollers - F. Holzner, Die Offen-
legungspflichten des Risikobegrenzungsgesetzes (§ 27 II WpHG-E), Neue Zeit-
schrift fiir Gesellschaftsrecht (NZG), 2008, 166, at 171, 172; T.M.J. Méllers,
Regulierung von Ratingagenturen, JZ, 2009, 861, at 869, 916; Fey, Kosten und
Nutzen der Regulierung borsennotierter Unternehmen cit., 33 s. In-depth
analysis of this problem was yet only made for the Time-sharing Act [Teilzeit-
wohnrechtegesetz], cf. Kind, Die Grenzen des Verbraucherschutzes durch In-
formation cit., 442 s. On this see also M. Martinek, Unsystematische Uberre-
gulierung und kontraintentionale Effekte im Europdischen Verbraucherschu-
tzrecht, in Systembildung und Systemliicken in Kerngebieten des Europii-
schen Privatrechts, S. Grundmann (Tiibingen 2000), 511-557.

(54) PJ. Dalley, The Use and Misuse of Disclosure as a Regulatory Sy-
stem, Florida State University Law Review (Fla. St. U. L. Rev.), 2007, 1089-
1131; TA. Paredes, Blinded by the Light, Information Overload and its Conse-
quences for Securities Regulation cit., at 485.

(55) Exemplary for the investors’ information overload are comments
such as « Give me all the information on one page », « A bullet point list is
enough » or « Less is more »; see L.J. Schock (Acting Director, Office of In-
vestor Education and Assistant, SEC), Feedback from Individual Investors on
Disclosure, Speech at Vanguard and Villanove University’s Center for Marke-
ting and Public Policy Research (19.1.2007), available at http://www.sec.gov/
news/speech/2007/spch011907ljs.htm.
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sumed that “he thoroughly reads the documents” (70). To ju-
stify this view, it is said that a minimum of understanding is
necessary for a standardized piece of information (71). There-
fore, the investor can be expected to deal with the available in-
formation, particularly since an investment in securities
always includes a certain risk (72). However, it is not required
that the investor has special knowledge of the matter or fur-
ther expertise (73). Similarly, the average investor does not
need to be familiar with legal or economic terminology (74).

b) In order to reach the objective of an informed and self-
determined investment decision and to avoid a possible confu-
sion of investors due to too much or too detailed information,
the duties of disclosure need to consider the average investor.
The amount of published information as well as its complexity
(content) and the presentation (form) of the documents must
accommodate the abilities and needs of the average investor
and reader. The given information is to be edited in a way that
the investor can receive and process it without difficulty (75).
Not the “maximum, but the optimum of information” coun-
ts (76).

Investors can also be confused by too much or too com-

schrift fiir Klemens Pleyer (Cologne 1986), 341, 365; Fleischer, Gutachten F fiir
den 64. Deutschen Juristentag cit., 44; W. GroR, Kapitalmarktrecht* (Munich
2009), sec. 44, 45 Bo6r1sG, no. 41.

(70) K.J. Hopt, Die Haftung des Wirtschaftspriifers cit., 341, 365;
Likewise Assmann, commentary on sec. 6 cit., no. 83, who is referring to the
« attentively reading investor ».

(71) Fleischer, Gutachten F fiir den 64. Deutschen Jurzstentag cit., 44.

(72) H.H. Ehricke - K.J. Hopt - H.-C. Voigt, Prospekt- und Kapital-
marktinformationshaftung (Tiibingen 2005), 220.

(73) Brondics - Mark, Die Verletzung von Informationspflichten im
amtlichen Markt nach der Reform des Bérsengesetzes, AG 1989, 339, 347, 341;
OLG Diisseldorf, WM 1984, 586, 601, 592.

(74) BGH, NJW, 1982, 2823, at 2827 = WM, 1982, 862, at 863: « nicht
unbedingt mit der in eingeweihten Kreisen gebriuchlichen Schliisselsprache
vertraut zu sein braucht ».

(75) Schindele, Der Grundsatz der Prospektverstéindlichkeit am Beispiel
des Borsenzulassungsprospekts fiir den amtlichen Markt cit., 30.

(76) Fleischer, Informationsasymmetrien im Vertragsrecht cit., 116;1d.,
Gutachten F fiir den 64. Deutschen Juristentag cit., 46; Id., Vertragsschlufibe-
zogene Informationspflichten im Gemeinschaftsprivatrecht cit., at 798.
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for information intermediates who need to “bridge the gap” to
the average investor (82).

Despite this observation, relying only on information in-
termediates is not advisable (83). It is doubtful whether finan-
cial analysts and institutional investors can perfectly receive
and process information on all securities and businesses. Like
everyone, information intermediates also face cognitive limits
and therefore information overload (84). Their specific educa-
tion and experiences in the field only serve to delay the point
of passing the threshold for overburdening compared to pri-
vate investors. Additionally, a systematic analysis of EU direc-
tives and of German law shows that information must not be
designed to serve only specific recipients (85). Contrarily, pro-
fessional and private investors need to be addressed and infor-
mation needs to be understandable to the average investor. Fi-
nancial intermediates, therefore, are not meant to substitute
the investors’ individual shaping of opinion, but to support it.
After all, the goal is to ensure the investors’ trust in the
markets. In order to reach this goal, dangers and risks need to
be communicated directly by the companies in their docu-
ments and not by an intermediate person (86).

(82) K.J. Hopt, Die Publizitit der Kapitalgesellschaften, ZGR, 1980,
225, at 240, 253. Likewise S. Heinze, Europdisches Kapitalmarktrecht - Recht
des Primirmarktes, supra, 376; H. Merkt, Das Informationsmodell im Gesell-
schafts- und Kapitalmarktrecht, Zeitschrift fiir betriebswirtschaftliche For-
schung (ZfbF), Sonderheft 55/06, 2006, 24, at 41. See also LG Diisseldorf,
DB, 1980, 2381, at 2383, 2384, which assumes that the inexperienced inve-
stor enlists the assistance of an expert consultant.

(83) Fleischer, Gutachten F fiir den 64. Deutschen Juristentag cit., F 44.

(84) Paredes, Blinded by the Light, Information Overload and its Con-
sequences for Securities Regulation cit., at 453 s.; O. Fazley, Regulierung der
Finanzanalysten und Behavioral Finance, 2008. An empirical study is found
in R. Madhavan - J.E. Prescott, Market Value Impact of Joint Ventures: The
Effect of Industry Information-Processing Load cit., at 903; Even the SEC as
regulation institution suffers from limited rationality, cf. Sogar die SEC als
Regulierungsorgan leidet unter beschrinkter Rationalitit, vgl. S.J. Choi -
A.C. Pitchard, Behavioral Economics and the SEC, Stanford Law Review,
2003, at 1.

(85) See above fn. 64.

(86) Fleischer, Gutachten F fiir den 64. Deutschen Juristentag cit., F 44.






1024 Diritto europeo

experience and expertise that different consumers may have in
relation to different kinds of regulated activity”. In the United
Kingdom, therefore, the Companies Act of 1989 (90) allows
sending so-called Summary Financial Statements (SFS for
short) to the shareholders. Their requirements are set out fur-
ther in The Companies (Summary Financial Statement) Regu-
lations 1995 (91). The short version must contain a summary
profit and loss account, a summary balance sheet and a sum-
mary directors’ report. The issuers must further ensure that all
important information is included and short and long version
correspond (92). The SFS mandatorily contains a respective
confirmation remark of an auditor (93). The SFS by itself is
meant to sufficiently satisfy the investors’ need for informa-
tion. Gathering information is immensely simplified as inve-
stors only deal with the short version of about 25 pages (94). In
addition, investors are authorized to receive the full version,
which the SFS must prominently point out (95).

b) In the US, financial statements are very extensive and
offer a large amount of information in much detail and com-
plexity, which overwhelms the investor (96). Reports contain
more than 1,200 pages (97). It is doubtful if investors indeed

(90) Section 15 of Companies Act of 1989.

(91) The Companies (Summary Financial Statement) Regulations
1995.

(92) The Companies (Summary Financial Statement) Regulations
1995, Regulation 8, Schedule 1, Form and Content of Summary Financial
Statements of Companies and Groups other than Banking or Insurance
Companies and Groups.

(93) Section 251 (4) (b) of Companies Act of 1985; The Companies
(Summary Financial Statement) (Amendment) Regulations 2005.

(94) K. Bagshaw, Summary Financial Statements: Cost-Effective Com-
munication, Management Accounting (Mgmt. Acct.), 2000, at 52 s.

(95) Section 251 (4) (a) of Companies Act of 1985.

(96) General Electric’s CEO distinctly phrased: « If the annual report
or quarterly report has to be the size of the New York City phone book, that’s
life », cf. R.E. Silverman, GE to Change Its Practices of Disclosure, in Wall
Street Journal (20.2.2002), at A3, who quotes Jeffrey Immelt (CEO of GE).

(97) E.g. the Williams Companies’s Annual Report, cf. G. Morgenson,
Annual Reports: More pages, but better?, The New York Times (17.3.2002),
available at http://www.nytimes.com/2002/03/17/business/market-watch-
annual-reports-more-pages-but-better html?ref=gretchen_morgenson.
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pital Investor Relations Prize and evaluate the investor rela-
tions efforts of the most important German and European
companies. BASF has won the award three times in EuroStoxx
50 and was over-all winner in 2008 (116). In addition to the
conventional 258-page business report 2008, BASF created a
“BASF kompakt” (117) version. This document of only 36 pa-
ges is a shortened version of the long business report (118).

12. Sec. 37v WpHG should be amended to include the
duty to publish a shortened financial statement (119). This
way, the private and average investor will have access to a
shortened statement tailored to his expertise. The investor can

then make his own judgment of the company.
a) The composition of the content is the main criterion

(116) W. Hillebrand, BASF die Nummer eins im Euro Stoxx 50 und er-
stmals Gesamtsieger, Capital.de (18.6.2008), available at http:/www.capital.de/
unternehmen/100012078.html; Capital, Press Kit: “Capital-Investor-Relations-
Preis 2009” (18.6.2009), available at http://www.presseportal.de/pm/8185/
1424795/ capital_g_j_wirtschaftsmedien.

(117) BASF Kompakt, available at http: //berlchte basf.de/basfir/
copsfiles/de/2008/kompakt/14586_BASF_Kompakt 2008.pdf.

(118) The compact version comprises of the following elements: the
business development, an interview with the chairman of the board, the pre-
sentation of the supervisory board, an overview of each shares/segments/
goals/growth, some pages on the editorial article « BASF takes action [han-
delt] », the financial statement, the cash flow and a ten-years-overwiew. Re-
garding to the company’s website, the report provides a « substantiated over-
view of the most important data of the past business year » [« eine fundierte
Ubersicht iiber die wichtigsten Zahlen des letzten Geschiftsjahres »]. Fur
thermore, « information and facts (...) are supposed to be presented in a
plain and descriptive manner » [« Informationen und Fakten (...) leicht ver-
standlich und anschaulich »]. For both gquotations see http://cops.basf.com/
de/ueberuns/bestellcenter/?jahr=2008&id=m0xxYEml_bcp2i7.

(119) Sec. 37v WpHG was implemented by the EU Transparency Di-
rective 2004/109/EG (15.12.2004), ABL. EG Nr. L 390 (31.12.2004), at 38 s,,
which stipulates a minimum harmonisation and, thus, enables the member
states to impose stricter provisions. See on this TM.J. Moéllers, Europdische
Methoden- und Gesetzgebungslehre im Kapitalmarktrecht - Vollharmonisie-
rung, Generalklauseln und soft law im Rahmen des Lamfalussy-Verfahrens als
Mittel zur Etablierung von Standards, ZeuP, 2008, 480, at 497 s., Id., Vollhar-
monisierung im Kapitalmarktrecht, B. Gsell - C. Herresthal, Vollharmonisie-
rung im Privatrecht (Tibingen 2009), 235-259.
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and reduce the information’s complexity (122). The report, the-
refore, must not be written mainly in legal or economic termi-
nology. The information must be well-structured and easily ac-
quired and processed. To sensibly ensure that this goal is rea-
ched, a general phrase as for the securities prospectuses (“ea-
sily understandable language”) does not suffice.

With great efforts, the SEC undertook an “initiative for
comprehensibility” (123) with the aim to reduce first the pros-
pectuses’ complexity (124) and later that of other regular pu-
blications (125). The “Plain English Rule” (126) regulated the
language and structure of duties of disclosure. They were
meant to become easier, clearer and more useful and, there-
fore, increase the investors’ understanding and enlarge reader-
ship (127). In US law, rules can be found on the choice of
words (everyday language) and sentence structure (short, con-
cise sentences without the use of passive) as well as an explicit
note to avoid legal and economic terminology and multiple
negations. The rules on comprehensibility are not limited to
these, however. The SEC published a handbook with further

(122) Cf. above on « framing » (fn. 49).

(123) Cf. J.A. Fanto, We're all Capitalists now: The Importance, Nature,
Provisions and Regulation of Investor Education, Case Western Reserve Law
Review, 1998, 105, at 164 et seqq.; M. Schindele, Der Grundsatz der Prospek-
tverstindlichkeit am Beispiel des Borsenzulassungsprospekts fiir den amtlichen
Markt, supra, 48 s.

(124) 17 C.FR. § 230.421 (d).

(125) 17 C.FR. § 240.13a-20; Executive Compensation and Related
Party Disclosure (Final Rule), 17 C.F.R Parts 228, 229 et al., Release Nos. 33-
8732A; 34-54302A; File No. S7-03-06, 71 Federal Register 53158 53209,
53261 (8.9.2006) refers to Item 402, 403, 404 and 407 of Regulation S-K:
« Board and Director Compensation », « Share Ownership of Managers and
Stockholders », « Notifiable Business Relations and Transactions » and
« Corporate Govemance ».

(126) Plain English Disclosure (Final Rule), 17 C.ER Parts 228, 229,
230, 239 and 274, Release Nos. 33-7497, 34-39593, File No. S7-03-97, 63 Fe-
deral Register 6369, 6370 (6.2.1998); Explanatory hereunto Plain English
Handbook, How to Create Clear SEC Disclosure Documents, available at http://
www.sec.gov/pdf/handbook.pdf. Cf. also T.M.J. Mollers, Juristische Arbeitstech-
nik und wissenschaftliches Arbeiten® (Munich 2010), no. 360.

(127) Plain English Disclosure (fn. 126), 4; T.L. Hazen, The Law of Se-
curities Regulation® (St. Paul 2006), 156.
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alternative, an auditor could perform the inspection. This is
necessary in the United Kingdom (132) and at the same time
increases the investors’ trust in the inspected statement (133).

b) Contrary to most of the companies’ costs (134), the be-
nefit to the investors is hard to measure in monetary units. The
shortened financial statement serves the purpose of preventing
an information overload and overcharging the “average” inve-
stor. Studies at the British market have shown that a majority
of investors wishes to be subjected to a smaller, not larger,
amount of information (135). The majority of investors prefers
the Summary Financial Statement to the conventional
ones (136). The English Summary Financial Statements, thus,
find the way to the information media which is regularly con-
sulted by investors.

Finally, the introduction of a shortened financial state-
ment can also prove useful to the company itself. Capital
market’s demands concerning the companies’ communicative
behavior has increased throughout the last years. Financial
communication aims to make available to investors all the in-
formation necessary to judge the development of the compa-
nies’ worth and to trust the management’s abilities (137) to
thereby acquire more capital at the market.

(132) Section 251 (4) (b) of Companies Act of 1985; The Companies
(Summary Financial Statement) (Amendment) Regulations 2005. )

(133) Ernst - Gassen - Pellens, Verhalten und Priiferenzen deutscher
Aktiondire cit., 56 s.

(134) The cost cutting by decreasing printing costs should be margi-
nal, as the reports are mostly provided digitally and the investors use them
accordingly.

(135) Bartlett - Chandler, The Corporate Report and The Private Sha-
reholder cit., at 258.

(136) All sections of the SFS enjoy a greater readership than the ac-
cordant sections in the conventional report, cf. Chandler - Bartlett, The Pri-
vate Shareholder, Corporate Governance and the Role of the Annual Report cit.,
424,

(137) S. Schiifer - N. La Corte, commentary on sec. 14, M. Habersack
- P. Miilbert - M. Schlitt, Handbuch der Kapitalmarktinformation (Munich
2008), no. 1; K.R. Kirchhoff, Grundlagen der Investor Relations, K.R. Kir-
chhoff - M. Piwinger, Praxishandbuch Investor Relations (Wiesbaden 2005),

32.
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14. By the administration, the capital market is regula-
ted by prohibitions, taxes and, ultimately, duties of disclosure.
The latter are a lesser kind of restriction for companies than
prohibitions. Publicity’s costs can serve as restrictions to
market access. This became particularly clear when the Sarba-
nes-Oxley-Act (SOX) was passed at the US stock exchange in
2002 (138). Since 2001, there have practically not been any
new listings of foreign companies at the New York Stock
Exchange, since companies fear the compliance’s high costs
and bureaucratic charges created by the SOX (139). Another
consequence was a major delisting (140).

The last years have clearly reflected that singular duties of
disclosure do not succeed in reaching their objective of suffi-
ciently informing market participants. The heterogeneous na-
ture of the addressed audience demands a differentiated duty
of disclosure in particular for the annual financial repor-
ts (141). The goal must be to present the information tailored
to the average investor. The shortened financial statement’s dis-
advantage naturally lies in omitting some pieces of informa-
tion (142). However, it is intensely positive that the burden of

(138) Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 765
(codified in scattered sections of 11, 15, 15, 18, 28, and 29 U.S.C.) (Supp. II
2002).

(139) Merkt, Das Informationsmaodell im Gesellschafts- und Kapital-
marktrecht cit., 31. For a critical acclaim of the costs of compliance from a
jurisprudential perspective see H. Butler - L. Ripstein, The Sarbanes-Oxley
Debacle (Washington 2006), 2, who expect direct costs of 6 billion US-Dollar
only in 2006.

(140) Cf. e.g. the withdrawal of German companies from the US stock
exchange, see N.N., Riickzug von New Yorker Birse - Telekom sagt Wall Street
Goodbye, available at http://www.spiegel.de/wirtschaft/unternehmen/
0,1518,690270,00.html. The link between SOX and an increase of delisting
was also confirmed by empirical studies: M.H. Khan, Sustaining the Onslau-
ght of Sarbanes-Oxley (March 1, 2009), available at http://ssrn.com/
abstract=1318231; E. Engel - R.M. Hayes - X. Wang, The Sarbanes-Oxley Act
and Firms’ Going-Private Decisions, Journal of Accounting and Economics,
2007, at 116.

(141) Cf. RM. Bushman - F. Gigler - R. Indjejikian, A Model of Two-
Tiered Financial Reporting, Journal of Accounting Research, 1996, 51.

(142) For this reason objecting to a short prospectus: S. Heinze, Eu-
ropiiisches Kapitalmarktrecht - Recht des Primdrmarktes cit., 375.
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an overly large amount of information is taken from the inve-
stor and that he is instead offered information with informa-
tive value. The investor is, thus, enabled to make an educated
and self-determined investment decision and protected from
information overkill. This directly promotes investor protec-
tion as one of the objectives of capital market law. As mentio-
ned in opening, the business report in its current form is not
read by private investors. The major advantage of a shortened
financial statement is that it reaches its readership at all. By
offering such a short version of the annual financial statement,
the difference in the information level between private and
professional investors would not increase, but decrease. The
introduction of a shortened business report can consequently
help to reduce information asymmetry at the capital market.
Great Britain’s experiences clarify that the readership of shor-
tened financial statements is significantly higher than that of
the conventional annual ones. Despite a far-reaching harmoni-
zation of capital market law, Europe’s stock exchanges face
fierce competition. The advantages of other stock exchanges —
such as the English Summary Financial Statement — should
be adopted into German law as well. This essay, therefore, ai-
med at a fine adjustment of the annual financial statement as
one of capital market’s most important duties of disclosure for
the sake of efficient capital markets.

ABSTRACT

Information Overload at the Capital Market.
Pledge for the introduction of a shortened financial statement
on an empirical, psychological and comparative basis

The number of duties of disclosure at the German capital
market has been increased steadily by German and European legisla-
tion. As is known, these obligations of disclosure further the achieve-
ment of individual protection of investors as well as the institutional
protection of investors as to protect the function of the capital
market. The duties of disclosure shall ensure efficient capital
markets and the existence of conditions enabling the best individual
investment decision possible.

The enhancement of duties of disclosure to ensure transparency
and to reduce information asymmetry succeeds decreasingly. Con-
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