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Can there be wrongful life at the end of life? German
courts revisit an old problem in a new context

Ulrich Pfeifer ® ' Ruth Horn @ ?

ABSTRACT

This article discusses a recent ruling by the German
Federal Court concerning medical professional liability

due to potentially unlawful clinically assisted nutrition

and hydration (CANH) at the end of life. This case raises
important ethical and legal questions regarding a third
person’s right to judge the value of another person’s life
and the concept of "wrongful life". In our brief report, we
discuss the concepts of the ‘value of life" and wrongful life,
which were evoked by the court, and how these concepts
apply to the present case. We examine whether and to
what extent value-of-life judgements can be avoided in
medical decision-making. The wrongful-life concept is
crucial to the understanding of this case. It deals with the
question whether life, even when suffering is involved,
could ever be worse than death. The effects of this ruling
on medical and legal practice in Germany are to be seen. It
seems likely that it will discourage claims for compensation
following life-sustaining treatment (LST). However, it

is unclear to what extent physicians' decisions will be
affected, especially those concerning withdrawal of CANH.
We conclude that there is a risk that LST may come to be
seen as the 'safe’ option for the physician, and hence, as
always appropriate.

In April 2019, the German Federal Court of
Justice (Bundesgerichtshof) rendered a judgement
concerning medical professional liability due to
potentially unlawful clinically assisted nutrition
and hydration (CANH) at the end of life." This
case raises important ethical questions for bioeth-
ical reflection, particularly with regard to a third
person’s right to make value judgments about
another person’s life and death.

The civil lawsuit concerned a man who died in
2011 at the age of 82 after having suffered from
severe dementia for several years. After the patient’s
demise, his son sued the responsible general prac-
titioner (GP). He claimed that the provision of
CANH, which the patient received by percutaneous
endoscopic gastrostomy, prevented a natural death
and prolonged his father’s suffering.

From 1997, the patient’s son, who lived abroad,
had appointed a lawyer as the legal guardian of the
patient. During the last years of his life, the patient
lived in a nursing home, confined to bed and unable
to communicate. He suffered from increasing spas-
ticity and had multiple decubital ulcers. Repeated
infections necessitated inpatient treatment. In 2006,
CANH was started during an episode of dehydra-
tion. The patient’s will regarding life-sustaining
treatment (LST) was unknown. Between 2006 and
2010, the son made several unsuccessful attempts
to persuade the GP and the direction of his father’s
nursing home to discontinue CANH. However,

neither the son nor the guardian took the case to
court to obtain the right to withdraw CANH. Even-
tually, the patient died in 2011 of aspiration pneu-
monia. He received CANH until his death.

In German medical law, plaintiffs must estab-
lish that a breach of duty caused a damage to the
patient.” Accordingly, the plaintiff, the patient’s
son, made the following allegations: at least 2 years
prior to the patient's death, his illness had taken an
irreversible course, without hope of improvement.
Therefore, CANH merely delayed the process of
‘natural dying’ and should have been discontinued.
The plaintiff argued that the failure to discon-
tinue CANH caused prolonged suffering for the
patient and asked for €100 000 in compensation for
suffering and €50 000 in indemnity.

The case was first heard before the Regional
Court (Landgericht)® and subsequently appealed in
the Higher Regional Court (Oberlandesgericht).*
The Regional Court rejected the claim. It put the
burden of proof on the plaintiff to demonstrate
that the legal guardian would have actually agreed
to withdraw CANH had this been recommended
by the GP. It concluded that causation could not
be established. Subsequently, the Higher Regional
Court overturned the decision and ruled against the
defendant. It affirmed both damage and causation,
this time by putting the burden of proof on the
defendant. Thus, both courts agreed that there
was breach of medical professional duty because
the GP neglected to regularly assess the medical
indication of CANH as is required by the German
Medical Association,” but disagreed on damage and
causation.

In contrast to the lower courts, the Federal
Court emphasised that there was no non-pecuniary
damage and thus questions of breach of duty and
causation could be set aside. The judgement stressed
the fact that no action or non-action (omission) of
the GP could have improved the patient’s life at this
stage. Hence, the alleged damage was life itself and
it was stated that,

no third person is entitled to a judgement about its
value. It is therefore unthinkable to consider life—
even survival afflicted with suffering—as a damage.’

Two ideas are crucial to the discussion of this case
and both were considered at length by the courts:
first, the concept of ‘wrongful life’, which informs
a large portion of the verdict’s legal reasoning.
Second, the concept of the ‘value of life’ with
regard to decisions made on behalf of incompetent
patients. The latter point is especially pertinent,
given the historical background with state-ordered
euthanasia during the Nazi regime.
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In lawsuits involving wrongful life, the relevant question is
whether living with pain can ever be considered a damage when
compared with death. Typically, these cases concern the birth and
life of a child with a congenital condition, whose parents claim
that they would have terminated the pregnancy had they been
informed about the foreseeable disability. The canonical case in
German law, decided by the Federal Court in 1983, involved a
girl with severe fetal rubella syndrome.® The parents sued the
mother’s obstetrician both on behalf of their daughter and on
their own, claiming that they would have terminated the preg-
nancy had the doctor informed them in a timely manner about
the maternal infection and its likely effect on the fetus. The court
granted the parents compensation for disability-related expenses
but rejected the claim filed on behalf of the daughter. The verdict
stated that life itself could not be considered a damage and that
no third person was entitled to a value judgement about another
person’s life (this language was cited in the present case). The
only limitation to this tenet that the court allowed for was a situ-
ation in which ‘only individual vital functions can be sustained
by artificial measures, without hope of improvement’.®

How does the current case, then, relate to the concept of
wrongful life? It may be argued that there is a clear analogy
between the two cases since in both instances the court had to
decide whether survival with suffering constituted a damage
when compared with the alternative of death. There are,
however, also significant differences. Concerns about fetal
interests cannot justify termination of pregnancy in German
law.” This is different from the case under discussion, where the
patient’s best interests (and not those of a third person) are the
relevant standard. Also, the child in the wrongful life case would
not have lived at all ex utero had the pregnancy been terminated,
whereas the patient in the present case had already lived a long
life. Finally, it seems difficult to equate the act of abortion with
the withdrawal of a treatment that no longer benefits the patient.
In its ruling, the Federal Court recognised these differences but
stated that they did not permit to conclude that survival with
suffering could be considered as a damage.

The second relevant concept the court evoked was value of
life. In our case, the court ruled that no value judgements should
be made about the life of another person. However, as some
authors have shown, decisions to withdraw or withhold treat-
ment at the end of life always entail value judgements about
the patient’s life, from the perspective of the decision-makers.®
Following this line of reasoning, it is important to be aware of
the decision-makers’ own subjectivity in order to balance his/her
view against the patient’s preferences and values.” According to
German law, if there is no way to infer a patient’s will, either
through an advance directive or a previous statement, a third
person has to decide what would be in the best interests of the
patient based on his/her previous values and beliefs. If family
members, guardians and physicians cannot agree on a thera-
peutic strategy, a court will have to make that judgement.'® The
court should take this decision with diligence and restraint, yet it
is an illusion to believe that decisions about LST could be made
free of value judgements.

Another way to approach this case is by focussing on medical
indication. Professional guidelines regarding limitation of treat-
ment state two things: (1) If there is no indication for an inter-
vention, then physicians should not offer it, even if patients or
families request it.> ! (2) If the indication for a treatment already
in place ceases to exist, then that treatment should be with-
drawn.'? " Along these lines, the Higher Regional Court argued
that questions concerning the value of the patient’s life should
not be taken into account and that the only relevant question

was whether there was a medical indication to provide CANH.*
If there was no clear indication—which the relevant professional
societies'™ ' and the expert witnesses agreed on—then with-
drawal of CANH should at least have been discussed.

Either way, the question of damage remains the most difficult
one to discern. A conviction is only possible if damage is proven
but in this particular case damage was taken to be the patient’s
survival. Establishing such a case goes against legal precedent
in Germany. It is worth noting that there is reluctance to award
damages for survival also in most other jurisdictions. "™’

What will be the effect of this verdict? This depends on the
scope of its interpretation and application. It could be taken as
encouraging physicians to always provide LST. However, we
believe that this would be a misinterpretation. Current German
laws and guidelines on end-of-life care clearly state that it is
appropriate to withhold/withdraw LST (including CANH) in
specific cases.'’ '® If families/guardians and physicians agree to
limit LST, no court approval is needed to do so.'° Furthermore,
a ruling by the Federal Court in 2010 has upheld the right of
families and physicians to withdraw LST." The court’s refusal
to grant damages for survival should not be interpreted as
contradictory to the prevailing doctrine that withholding/with-
drawing of LST is appropriate in specific cases. Rather, it marks
a boundary to this tenet.

Ideally, the verdict would lead to a stronger focus on advance
care planning, since one central problem in the present case
was the impossibility to infer the patient’s wishes and the
lack of conversation between the family, guardian and health
professionals.
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